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MEMORANDUM OF AGREEMENT

(2008 DRAFT COPY)

AGREEMENT #1 AGREEMENT #2

July 1, 2003  July 12, 2008

BETWEEN

EL CAMINO REAL INTERNATIONAL HERITAGE CENTER,

a New Mexico State Monument

BUREAU OF LAND MANAGEMENT

and

EL CAMINO REAL INTERNATIONAL

HERITAGE CENTER FOUNDATION

Article 1.

Background and Objectives


WHEREAS, the El Camino Real International Heritage Center Foundation (hereinafter “Foundation”) was formed as an independent support organization for the El Camino Real International Heritage Center (hereinafter “Center”).  The Foundation's mission is to enhance the programs and events of the Center to ensure that essential exhibits and high educational standards are maintained by the Center, and


WHEREAS, according to Section 6-5A-1(B) NMSA1 1978 prior to the Center accepting property or funds from the Foundation that have been transferred to the Center, the Center and Foundation are required to enter into a written agreement that sets forth the relationship of the entities and certain requirements of the Foundation, and


WHEREAS, this Memorandum of Agreement (hereinafter “Agreement”) is hereby entered into by and between the Center, Bureau of Land Management (hereinafter “BLM”), and the Foundation.  This Agreement covers certain operational and philanthropic activities that are intended to benefit the El Camino Real International Heritage.


WHEREAS, the Foundation is an independent, non-profit, tax-exempt corporation, organized under the laws of the State of New Mexico to aid and directly promote the programs and objectives of the Center for which no government or other donated funds are available, and


WHEREAS, the Center and BLM desires to provide facilities and cooperating services for the sale or rental of interpretive and educational materials and presentation of specified programs for the benefit of the visiting public.


WHEREAS, the Center and BLM desires that any contributions the Foundation receives, or materials and other benefits that are donated to the Foundation as a result of this philanthropic and operational support effort will be donated to the Center consistent with the intent of both the federal and state agencies' desire to partner with the private sector to facilitate cooperative support on all levels.


WHEREAS, all costs of philanthropic activities and operating expenses of the Foundation will be borne by the Foundation from funds raised by membership dues and other revenue sources, and


WHEREAS, nothing in this Agreement shall be deemed to adversely affect or interfere with fulfillment of the legal obligations of the Center and BLM pursuant to state or federal law;

               NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:

Article II

Statement of Obligations


A.  The Center and BLM agrees to:

1. Recognize the Foundation as the primary private philanthropic grant-making organization for the Center, it educational, interpretive, recreational and scientific projects and activities, and

2. Each designate a liaison who will coordinate with the Foundation, and

3. Make available to the Foundation such information as many reasonably be required and is generally available to inform potential donors and other members of the public about the status of plans, cost estimates, and details about projects and activities to benefit the Center, and

4. Place all funds received by the Center and BLM from the Foundation in a separate account that shall be used solely on behalf of and for the benefit of the Center, and

5. Arrange and conduct tours and interpretive events for members of the Foundation and the public; and

6. Schedule a meeting between the Board of Directors of the Foundation and the Director Manager and Associate Director Manager of the Center at least four times yearly; and

7. Provide the Foundation with floor space in the facility to operate a retail store for the public, as well as incidental utility services including water, electricity, heat or air conditioning to the extent these utilities are required for the operation of the facility for governmental purposes.  All other utilities will be provided to the Foundation on a reimbursable basis.


B.  The Foundation agrees to:

1. Maintain its non-profit status under state and federal law in order to promote and provide support for the educational, interpretive, marketing, recreational and scientific projects and activities of the Center; and

2. Donate to the Center all funds, materials, or services received by the Foundation. The Foundation may retain sufficient funds to cover all operational expenses as determined by the Board of Directors; and

3. Publish an annual financial statement, three copies each of which will be provided to the Center and BLM.  The Foundation shall conduct its fiscal operation in accordance with generally accepted accounting and business practices, utilizing purchase orders, receipts, invoices and inventory records; and

4. Inform the Center by written report of any and all funds and property received, solicited and held by the Foundation.  This includes providing the Center with an annual financial audit of the Foundation's operation prepared by a certified public accountant in accordance with generally accepted governmental auditing standards as published by the American Institute of Certified Public Accountants (“AICPA”). The annual report, exclusive of lists of donors or donations, shall be a public record.

5. In accordance with Section 6-5A-1(B)(8) NMSA 1978, investments made by the Foundation shall be made with the exercise of that degree of judgment and care, under circumstances then prevailing which men of prudence, discretion and intelligence exercise in the management of their own affairs, not for speculation but for investment, considering the probable safety of their capital as well as the probable income to be derived.

6. Maintain a financial accounting system that meets current generally accepted accounting standards for non-profit organizations as published by the AICPA. the American Institute of Certified Public Accountants (“AICPA”).

7. Adopt internal control procedures and guidelines for the collection, distribution and expenditure of funds, property, items, services or programs to assure that such funds, property or services are being used or conducted for the benefit or and in support of the Center and its programs and services, and that such expenditures, programs or activities are not in violation of any state or applicable federal law or regulation.

8. Properly expend all funds, or carry out all services or programs, transferred to or received by the Center from the Foundation in accordance with any donor restrictions or terms and conditions, so long as such expenditure or activity is in conformity with the Center's guidelines, procedures and applicable state and federal law or regulation.

9. Promote the sales or art, crafts, refreshments and publications in the Center and relieve the Center of the administration and financing thereof.  All costs of operating the retail shop, including but not limited to inventory costs, furniture and fixtures and personnel will be borne by the Foundation upon possession of the retail space; and

10. Provide all services connected with the operation of the retail shop at the expense of the Foundation, any profits of such operations shall be returned to the Center as grants; and

11. Provide the Center not less than two thousand one hundred twenty-five dollars ($2,125) annually (the agreed upon fair market value of the leased spaces with full services at square foot costs as listed below2.)  This leasing fee will be re-evaluated each calendar year to determine fair market value.

FACILITY


Sq. Feet
Sq. Foot Rate

Annual Fee

El Camino Real

International Heritage Center
    500

       $4.25

$2,125.00

12. Assure that all items offered for sale in the retail shop have been approved by a committee composed of employees of the Center, the BLM, and the Foundation.

13. If the Foundation's gross annual income exceeds one hundred thousand dollars ($100,000), the Foundation shall have a financial accounting system that is considered adequate under customarily and currently accepted accounting standards and the financial affairs of the organization be audited annually in accordance with generally accepted governmental auditing standards by an independent professional auditors who would be required to furnish the Center copies of his annual audit, which, exclusive of any lists of donors or donations, shall be a public record, and to make the associated working papers available to the Center for review upon its written request for a period of three years after the audit report date.

14. If the Foundation's gross annual income is one hundred thousand dollar ($100,000) or less, the Foundation shall file a statement with the Center in the form of a balance sheet showing the assets of the Foundation, its liability, its income, classified by general source, and its expenditures, classified by object.

Article III

Term


Subject to provisions in Article VI below, this Agreement shall be effective upon signatures by all parties and shall remain in effect as needed for five (5) years from that date, subject to renewal by mutual agreement for additional periods not to exceed five (5) years.

Article VI

Key Officials and or Key Positions

El Camino Real International Heritage Center:


Director

El Camino Real International Heritage Center Foundation:


Foundation President

Bureau of Land Management:

Socorro Field Office Manager

Article V

Termination


Any party may terminate this Agreement upon ninety (90) days written notice to all other parties.  If there are any uncompleted fund raising campaigns in progress at the time of termination, all funds theretofore collected shall be donated to the Center or returned to identified donors, if they so request.  Funds received from unidentified donors shall be donated to the Center.

Article VI

Prior Approvals

1. Any materials prepared for public consumption for distribution about or at the Center, such as individual promotional items, fund raising/membership solicitation materials, brochures, or any other form of publicity will be submitted to the Director Manager and Associate Director Manager of the Center for formal review and approval in a timely manner prior to release.

2. Any agreements that the Foundation proposes to enter into with third parties in furtherance of projects associated with the Center shall be subject to approval by the Director Manager and Associate Director Manager of the Center.

3. The Foundation shall apply for and abide by the terms and conditions of a special use permit for any event that it proposes to conduct in the Center.  The Director Manager and Associate Director Manager of the Center, shall have final authority over granting such permits and controlling such use.

Article VII

General Provisions

1. All obligations of the Center and BLM pursuant to this Agreement are subject to the availability of appropriated funds and to such direction and instruction as may have been or hereafter may be provided by the State of New Mexico or the Department of Interior.

2. If necessary, the Center, BLM, and the Foundation shall sign separate agreements on procedures for philanthropic, operational and project management to be employed by all parties on behalf of the Center.  These procedures may be altered or amended upon agreement of the Director Manager and Associate Director Manager of the Center, and the Foundation.

3. Although the Foundation is recognized as the principal private philanthropic organization for the purposes enumerated in this Agreement, the Center and BLM may choose to enter into similar arrangements with other entities or to pursue grants on its own to benefit the Center, as they deem appropriate.

4. The Foundation shall indemnify, save and hold harmless and defend the Center and the BLM against all liability, claims, damages, losses, judgments, and expenses arising out of or from any omission, decision or activities of the Foundation.

5. The parties agree that any funds or property transferred to the Center by the Foundation by considered subject to all state laws and regulations governing the disbursements and administration of public funds and public property, except to the extent of any specific conditions of the transfer that are acceptable to the Center and do no require actions that are punishable as crimes under state law.

6. The parties agree that any agreement or arrangement pertaining to an activity or program conducted by the Center or the Foundation that involves the Center providing support, or a benefit, to the Foundation shall specify the consideration received by the Center from the Foundation.

7. This Agreement does not subject the Foundation to the provision of the Open Meetings Act, Section 14-2-2 et. seq. NMSA 1978, or make its records, other than the annual audit or statement required under Article II B.3, 13 and 14, public records within the purview of the Inspection of Public Records Act, Section 14-2-1 through 14-2-3 NMSA 1978.

1  NMSA (New Mexico Statutes Annotated)

2  Note: A June 1999 rental comparison for Socorro determined the lease price for retail properties ranged from

    $2.60 to $10.75 per square foot + utilities.

El Camino Real International Heritage Center

By: ___________________________________

       Joyce Poole, Director  Claudia Gallardo, Manager

STATE OF NEW MEXICO

)






)  ss.

COUNTY OF ________________
)



           Socorro


The foregoing is acknowledged before me this _____ day of _____________, 2003 2008 by Joy L. Poole, Director  Claudia Gallardo, Manager of the El Camino Real International Heritage Center of behalf of the El Camino Real Heritage Center.






____________________________________






Notary Publications

My commission expires:

________________________

DEPARTMENT OF CULTURAL AFFAIRS

By: ___________________________________

       Stuart Ashman, Secretary

STATE OF NEW MEXICO

)






)  ss.

COUNTY OF ________________
)



           Socorro


The foregoing is acknowledged before me this _____ day of _____________, 2003 2008 by Stuart Ashman, Secretary of the Department of Cultural Affairs.






____________________________________






Notary Publications

My commission expires:

__________________________

Bureau of Land Management

By: ___________________________________

       Kate Padilla, Field Manager

STATE OF NEW MEXICO

)






)  ss.

COUNTY OF ________________
)



           Socorro


The foregoing is acknowledged before me this _____ day of _____________, 2003 by Kate Padilla, Field Manager of the Bureau of Land Management, Socorro Field Office, on behalf of the Bureau of Land Management.






____________________________________






Notary Publications

My commission expires:

El Camino Real International Heritage Center Foundation, Inc.

By: ___________________________________

       Lonnie Marquez, President  Paul Harden, President

STATE OF NEW MEXICO

)






)  ss.

COUNTY OF ________________
)



           Socorro


The foregoing is acknowledged before me this _____ day of _____________, 2003 2008 by Lonnie Marquez, President  Paul Harden, President of the El Camino Real International Heritage Center Foundation, a tax exempt corporation organized under the laws of New Mexico.






____________________________________






Notary Publications

My commission expires:

____________________________
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